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ORDER

Claimant appeals from a preliminary hearing Order entered by Administrative Law
Judge Brad E. Avery on February 22, 2000.

ISSUES

The Administrative Law Judge found claimant suffered accidental injury arising out
of and in the course of employment but denied the preliminary benefits because he also
found claimant failed to give timely notice as required by K.S.A. 44-520.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

After reviewing the record and considering the arguments, the Appeals Board
concludes the Order should be affirmed.

Claimant testified that he injured his right shoulder on or about July 7, 1999, while
pushing a pan truck of cake pans. Claimant also testified that a week to a week and a half
later he told Jason Preeo that he would not be able to pull the pans off because he had
hurt his shoulder doing it. Claimant did not seek medical treatment until he was terminated
in November 1999. He testified he feared retaliation.

Jason Preeo also testified at the preliminary hearing. He testified that he did not
recall claimant mentioning an injury at work and added that he did not believe it happened.
He also stated that the practice was to fill out a report when employees had an accident
at work. If the accident caused pain only, he did not fill out a report but he did document
the incident. He had not done either in this case.



MARCUS A. MITCHELL 2 DOCKET NO. 250,333

The ALJ had the opportunity to observe both witnesses testify and concluded
claimant did not give notice. The Board generally gives some deference to the ALJ’s
evaluation of the credibility of witnesses who testify before the ALJ. The ALJ accepted
Mr. Preeo’s version of the events. Giving deference to the ALJ’s opportunity to observe the
witnesses, the Board affirms the ALJ’s finding that claimant did not give notice.

WHEREFORE, it is the finding, decision, and order of the Appeals Board that the
preliminary hearing Order entered by Administrative Law Judge Brad E. Avery on
February 22, 2000, should be, and is hereby, affirmed.

IT IS SO ORDERED.

Dated this          day of April 2000.

BOARD MEMBER

c: Derek R. Chappell, Ottawa, KS
Michelle Daum Haskins, Kansas City, MO
Brad E. Avery, Administrative Law Judge
Philip S. Harness, Director


